mining, more hazardous than advance mining, and more mentally exhausting.
Respondent likewise asked him no questions regarding his other duties
on August 6th - setting timbers, hanging brattice curtains, and assisting
with the cutting machine cable, and called not a single witness to testify
that he had not worked continuously that night as he claimed, and it did
not question Bill Smith's testimony that Eldridge was, indeed, tired.
Complainant cites the testimony of Eddie Miller conceding that he "might
have been tired" (Tr. 358), and admitting that he did not personally
observe the amount of work that he did on the section on the night in
question (Tr. 356).  Finally, complainant argues that the respondent did
not challenge the testimony of the complainant and Mr. Jones that had the
crew continued to work beyond the completion of its regular shift, it
would have been cross-cutting pillar fenders (Tr. 215, 414), which
complainant and MSHA Inspector Lowers testified is the most hazardous
aspect of pillar-pulling (Tr, 175, 304),

In summary, the complainant contends that the respondent has provided
no evidence that he acted in bad faith in refusing to work.  Citing other
Commission decisions where the Judge found bad faith on the part of a miner
in connection with other discrimination complaints, complainant points
out that in those cases concrete evidence was introduced to substantiate
the bad faith allegations.  As an example, complainant cites MSHA ex rel._
Griffin v. Peabody Coal Co., 4 FMSHRC 204 (1982), where the complainant
alleged that he had been discharged for his refusal to turn on the section
power unit as ordered by the section foreman because of his belief that
excessive dust made the chore unsafe.  Contrary evidence was introduced
that the complainant, upon receiving the assignment, had passed a remark
indicating that he intended to disrupt activities on the section.  Evidence
was also introduced that after the complainant had received a notice of a
5-day suspension with intent to discharge, he had admitted his wrong-
doing and convinced mine management to reduce his penalty to a 3-day
suspension. Complainant states that in ruling for the company, the Judge
credited the evidence introduced by the company and found that the
complainant deliberately attempted to disrupt the section in the hope
of obtaining some time off and that his contention regarding a dusty
atmosphere was used as a pretext,

A second example cited by the complainant is the case of MSHA ex rel.
Bryant v. Clinchfield Coal Co., 4 FMSHRC 1379 (1982), a case in which the
complainant alleged that he had been discharged for refusing to set safety jacks
due to a weakened physical condition brought on by a stomach and respiratory
ailment.  The company countered that the complainant's work refusal was
an attempt to shirk a distasteful work assignment and that the miner's
allegation of physical sickness was pretextual.  Substantial testimonial
evidence was introduced regarding co-workers observations of the complainant
immediately prior to his work refusal, and statements made ty the complainant
regarding his alleged illness. Evidence, was also introduced showing that
a stormy relationship had existed between the complainant and the company
prior to the discharge, and while the case also involved other issues,
the Judge found for the company, in part> because he believed the complainant
was faking or, at least, exaggerating his claim of illness and that the actual
reason for his work refusal was his resentment of the operator's assignment
of an onerous task.
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